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INTRODUCTION 

General Electric Company (“GE”) submits this reply to EPA’s Response (“EPA.Resp.”) 

to GE’s Petition for Review of Final Modification of RCRA Corrective Action Permit Issued by 

EPA Region 1 (“GE.Pet.”).1 Nothing in EPA’s response changes the overarching fact that its 

dispute with GE is governed – in both substance and procedure – by a court-approved and 

binding Consent Decree (“CD”), including a Permit (“CD-Permit”). This document defines the 

parties’ rights and obligations here and, insofar as the present dispute concerns its interpretation, 

EPA is not entitled to the type of “deference” that applies to its technical and scientific 

judgments. Instead, the Board must interpret the CD according to its plain terms in order to 

honor the manifest intent of the parties and the court. Under this standard, EPA’s interpretations 

of the governing instrument are untenable. For example, in choosing between two remedies EPA 

has conceded are both fully effective and protective, and in selecting the one that costs at least 

$160 million more to achieve analogous results, EPA relies on improper factors not expressed in 

the CD and CD-Permit. EPA also asserts authority that exceeds the contractual boundaries of its 

discretion. In doing so, its decision here crosses the threshold that separates reasoned from 

arbitrary agency action.  

In addition, with respect to several issues that do not turn on an interpretation of the CD, 

EPA nevertheless has committed clear error by failing to consider pertinent aspects of the 

problems before it, by offering rationales that are inconsistent with the evidence, and by reaching 

conclusions that cannot be attributed to the application of agency expertise. 

                                                 
1  Relevant provisions of key documents referenced herein have been provided in Attachments to 
GE’s Petition or EPA’s Response. There are two new attachments hereto. See List of 
Attachments. 
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ARGUMENT 

I. EPA Is Not Entitled to Deference on the Interpretation of the CD and CD-Permit. 
 
 At least three issues raised by GE turn on the intent, scope, and meaning of the CD or 

CD-Permit – (1) the out-of-state disposal requirement; (2) the Downstream Transport and Biota 

Performance Standards, insofar EPA would rely on them to demand additional remedial action 

long after the remedy under review has been completed; and (3) the so-called “Future Work” 

requirements, pertaining to potential, as-yet unspecified, response actions in connection with 

future river and floodplain projects. Importantly, because the CD is a contract, it must be 

interpreted according to principles of contract law, which in turn do not give EPA’s views the 

deference that a reviewing body may give to the Agency’s scientific and technical judgments. 

See GE.Pet. at 8. Rather, as the federal District Court held in another proceeding under the same 

CD, when the issues involve the parties’ intent and the scope of their agreement, “EPA’s 

construction of the Consent Decree is not entitled to any particular deference.” United States v. 

GE, 986 F.Supp.2d 79, 86 (D.Mass. 2013).  

 Nothing EPA says in its Response makes that established legal principle inapplicable 

here. First, there is no merit to EPA’s contention that GE waived this argument by failing to 

make it during the public comment period on the draft Permit. EPA.Resp. at 13. The regulations 

cited by EPA do not support this proposition. They merely required GE to show that “each issue 

being raised in the petition was raised during the public comment period,” or that an issue about 

which it did not comment was “not required to be raised during the public comment period.” 40 

C.F.R. §124.19(a)(4)(ii). GE satisfied this obligation by raising each of the substantive issues 

argued in its Petition. See, e.g., GE.Pet. at nn.6, 29, 32. However, GE was not required to 

anticipate the occurrence of a formal dispute over every possible issue it raised and to predict 
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what the standard of review would be for hypothetical disagreements in the future or in 

subsequent appeals, and then foreshadow that standard of review in its comments. 

 Second, the Board should reject EPA’s suggestion that it “need not hear” GE’s arguments 

about three Permit conditions (the Downstream Transport and Biota Performance Standards and 

two other conditions challenged by GE). EPA does not deny that GE raised these issues in 

comments and that EPA addressed them in its Response to Comments (“RTC”). Instead, EPA 

argues that the Board need not hear them because they were addressed in the RTC. See 

EPA.Resp. at 26 (Woods Pond), 32 (restoration), 45 (Downstream Transport and Biota 

Performance Standards). This is a Catch-22: Under EPA’s argument, on the one hand, the Board 

would lack jurisdiction over arguments that GE did not raise in comments, and on the other hand, 

it need not hear arguments raised in comments and addressed in the RTC. If that were true, then 

there would effectively be nothing for this Board to review, and the CD’s provisions for 

administrative and judicial review would be nullified. 

 The only authority EPA cites for this position does not support it. In In re City of 

Pittsfield, NPDES Appeal No. 08-19 (EAB Mar. 4, 2009), the Board denied review of a petition 

that consisted of a single paragraph and made no substantive argument except by vague reference 

to previous submissions. Id. at 10. Here, on the other hand, GE’s Petition discussed all three 

issues in detail. Moreover, unlike the petition in Pittsfield – and contrary to EPA’s claim, 

EPA.Resp. at 32 – GE’s Petition identified and explained the flaws in EPA’s RTC on each issue. 

See, e.g., GE.Pet. at 26-28, 30 (regarding Woods Pond); 34-36, 38-40 (regarding restoration); 49-

50 (regarding Downstream Transport and Biota Performance Standards). 

 Third, EPA is incorrect when it accuses GE of (i) failing to “identify which issues 

concerning the Permit it is claiming do not deserve deference,” EPA.Resp. at 13, and (ii) 
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“labor[ing] to convert this matter into a contractual dispute governed by common law.” Id. at 2. 

According to EPA, “the matters to be decided are self-evidently scientific and technical in 

nature….” Id. at 14. This characterization, however, is at odds with the substance of both GE’s 

Petition and EPA’s own Response. GE clearly identified the contractual bases of particular 

arguments, see GE.Pet. at 8, 20, 24-25, 44-47, 48-51; and EPA responded to each of those 

arguments in contract-interpretation terms and with reference to contract-interpretation case law. 

See EPA.Resp. at 21 & 25, 45-49, and 52-54. In addition, EPA devoted its entire “Standard of 

Review” section to a discussion of the standards that supposedly apply “[t]o the extent the 

Board’s process of reviewing the Permit … requires interpretation of any ambiguous terms of the 

Decree itself.…” EPA.Resp. at 11-12. In other words, EPA’s own treatment of these issues 

makes clear that they are fundamentally contractual. 

 The Board should note, moreover, that even as EPA tacitly acknowledges the contractual 

essence of these issues, it misstates the applicable legal standard. It cites a District Court’s decision 

(in a billing dispute under the Housatonic CD) for the seemingly-relaxed proposition that:  

“while courts generally construe commercial-litigation consent decrees like contracts, 
‘programmatic decrees entered into in public law litigation will often warrant a more 
flexible approach.’… Such judicial discretion in public law litigation may be crucial 
for the court to secure complex legal goals.” 
  

EPA.Resp. at 12, quoting United States v. GE, 986 F.Supp.2d at 86. EPA’s response omits the 

fact that the District Court went on to say, with respect to this very CD, that:  

“[because] the issues before the court involve the parties’ original intent and scope of 
their agreement,…EPA’s construction of the Consent Decree is not entitled to any 
particular deference.”  
 

Id. (emphasis added). The Board should follow the District Court’s instruction here. 
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II. The Board Should Reject EPA’s Erroneous Interpretations of the CD and CD-
Permit. 

 GE’s argument against Modified Permit Condition II.B.5 – which requires it to      

transport and dispose of removed sediments and soils at an out-of-state facility – rests on two 

grounds.2 First, because out-of-state disposal would be hundreds of millions of dollars more 

expensive than on-site disposal, EPA’s selection of the much higher-priced remedy is 

inconsistent with the CD and CD-Permit, particularly given EPA’s admissions that both 

alternatives would be protective and effective in terms of the remedy-selection criteria 

enumerated in the CD-Permit. See GE.Pet. at 12-13. Second, when EPA disregarded cost and 

opted for out-of-state disposal, it improperly relied on factors beyond the enumerated remedy-

selection criteria. These fundamental errors constitute arbitrary decision-making. 

A. EPA Effectively Ignored Cost in Dismissing a Protective and Effective 
Remedy for an Alternative Costing $160-245 Million More. 

 
  EPA admitted during the remedy-selection process that both on-site and out-of-state 

disposal “would provide high levels of protection to human health and the environment,” EPA 

Statement of Basis (“Stmt/Basis”) at 35 (in Att. 5 to GE.Pet.), and would “provide protection of 

human health and the environment.” EPA Comparative Analysis (“Comp/Analysis”) at 60, 61 (in 

Att. 10 to EPA.Resp.)  EPA does not dispute, moreover, that its preferred remedy will cost at 

least $160 million, and possibly as much as $245 million, more than the on-site alternative. RTC 

at 267. EPA therefore erred when it selected out-of-state disposal because, as GE has already 

                                                 
2  EPA continues to insist that Condition II.B.5 mandates only “off-site” disposal, implying that 
it does not necessarily require out-of-state disposal. The response submitted by Massachusetts 
exposes this as a fiction by admitting that no qualified disposal facilities exist in the 
Commonwealth. Massachusetts Response to GE’s Petition at 15 n.5. 
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argued, cost is an express criterion under the CD-Permit and cost-effectiveness is a fundamental 

principle of reasoned agency decision-making. See GE.Pet. at 12. 

 In its Response, EPA says that “cost-effective does not necessarily imply least costly,” 

and contends that, “[w]hile costlier than GE’s favored approach, off-site disposal is less costly 

than two other alternatives considered and rejected by EPA.” EPA.Resp. at 15.  However, just as 

“cost-effective does not necessarily imply least costly,” neither does “less costly than two other 

alternatives” necessarily imply cost-effectiveness. Out-of-state disposal may have been the third-

most expensive alternative EPA considered, but it was the most expensive option that could 

actually work on the Rest of River. EPA rejected the two priciest disposal options (known as 

“TD-4” and “TD-5”) because those alternatives had not been shown to be effective and reliable 

for this site. Stmt/Basis at 35 (TD-4 “may not be able to effectively treat PCB contamination 

from the site”), 37 (noting “uncertainty regarding the adequacy and reliability” of TD-5) (in Att. 

5 to GE.Pet.). In reality, the choice was binary: out-of-state disposal or on-site disposal, with a 

cost differential of up to $245 million, to do the same job. EPA erroneously chose the more 

expensive, but no more effective, option. 

B. EPA Relied on Criteria that the CD-Permit Did Not Authorize It to Consider. 

1. EPA improperly relied on state and local opposition to on-site disposal.  
 

 When trying to justify its extraordinary selection of costly out-of-state disposal, EPA has 

consistently cited what it has called “public and state opposition,” EPA Statement of Position 

(“SOP”) at 44, and described, in detail, as “persistent and vigorous opposition” by local 

communities and governments. RTC at 264. See also EPA.Resp. at 21-24. That opposition has 

undeniably played a critical role in EPA’s selection of a disposal remedy, and it is therefore a 

critical element of this Board’s assessment. If state and local opposition to on-site disposal is not 
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a legitimate remedy-selection criterion, as GE contends, then EPA has relied on an “improper 

factor” and its decision is arbitrary and capricious. See Associated Fisheries of Maine, Inc. v. 

Daley, 127 F.3d 104, 109 (1st Cir. 1997). Whether EPA was entitled to consider such opposition 

is a matter of interpretation of the CD-Permit; EPA’s own response implicitly concedes as much. 

See EPA.Resp. at 21-25. Thus, with respect to this issue, the Board owes EPA no deference. 

 Recognizing this vulnerability, EPA states at the outset that it “did not consider ‘state and 

community acceptance’ as an independent criterion in its analysis of disposal options. Id. at 21. 

EPA thus tacitly acknowledges that it could not take public opinion “independent[ly]” into 

account because – as the Agency says elsewhere – “the CD-Permit does not explicitly list 

community and state acceptance as stand-alone remedy selection criteria.” Id. at 24. Instead, it 

contorts its position to nevertheless rely on this opposition through a back door by asserting that: 

(i) public opinion should be read into the instrument because it is “squarely within the plain 

meaning of the term ‘implementability,’” id. at 21, and because it fits into the category of “other 

relevant information in the Administrative Record,” id. at 23; and (ii) EPA can base its remedy 

selection on public opinion regardless of the CD-Permit’s provisions because “RCRA and 

CERCLA guidance and regulations call for EPA to consider the public’s views as part of its 

remedy selection and permit decisions.” Id. at 24. All of this is wrong. 

 Implementability. “Implementability” is a Selection Decision Factor under the CD-

Permit, but local opposition to a remedial alternative does not “fit squarely within the plain 

meaning of the term,” as EPA says. EPA.Resp. at 21. Indeed, it does not fit at all. EPA’s 

argument disregards the regulatory background from which the parties derived their agreed-upon 

enumeration of remedy-selection criteria. As GE has already explained, GE.Pet. at 21, 

“implementability” is drawn from the National Contingency Plan (“NCP”), and under the NCP, 
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“implementability” and “state and community acceptance” are defined separately, 40 C.F.R. 

§300.430(e)(9)(iii)(F),(H),(I), and enumerated as distinct remedy-selection criteria, with 

implementability listed as a “primary balancing” criterion, id. at §300.430(f)(1)(i)(B), and state 

and community acceptance as tertiary “modifying criteria.” Id. at §300.430(f)(1)(i)(C). If public 

opposition to a remedial alternative is “squarely within the plain meaning” of 

“implementability,” as EPA claims, then it had no reason to include “state acceptance” and 

“community acceptance” as separate remedy-selection factors in the NCP.  

 EPA’s reliance on several sub-criteria of “implementability” is equally ineffective. With 

respect to both “coordination with other agencies” and “regulatory and zoning restrictions,” EPA 

fails to explain how state and local opponents could undermine the implementation of on-site 

disposal when both CERCLA and the CD exempt on-site remedial actions from the need to 

obtain state and local permits and approvals. See GE.Pet. at 22. Nor has EPA responded to the 

decisions, cited in GE’s Petition, which hold that local zoning ordinances are preempted by 

CERCLA insofar as they might otherwise apply to on-site remedies. Id.  

 EPA’s Response does not address the relevant statutory and contractual terms and 

adverse case law. Instead of tackling these obstacles, EPA says that, “[e]ven if CERCLA may 

preempt such restrictions, the State or local concerns or public views underlying those 

regulations or zoning restrictions must be factored into the CD-Permit evaluation.” EPA.Resp. at 

22 (emphasis added). But EPA never says why those concerns and views “must  be factored” in 

when the plain language of the CD and the CD-Permit do not authorize it, and when attempting 

to take into account the local concerns underlying zoning restrictions would undermine the very 

purpose of preemption. 
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 As for the “suitability” sub-criterion, EPA argues, without support, that “[r]eviewing a 

facility’s suitability would not be successful without consideration of whatever factors affect the 

success of a facility.” EPA.Resp. at 23 (emphasis added). If this were true, then the parties 

engaged in an empty exercise when they negotiated and delineated a set of specific remedy-

selection criteria for the CD-Permit because, according to EPA, it has the authority to consider 

“whatever factors” it deems appropriate under the rubric of “suitability.” Even if EPA’s 

interpretation of the CD were entitled to deference – which it is not – that would be an untenable 

construction. 

 “Other relevant information.” EPA has said nothing new about this issue that GE did 

not address in its Petition. See GE.Pet. at 22-23. Briefly, EPA’s argument that it could consider 

state and local opposition as “other relevant information” is erroneous for two reasons.  

First, it misconstrues the terms of the CD-Permit. The CD-Permit does not authorize EPA 

to base its remedy-selection decision on substantive considerations other than the criteria 

enumerated separately in Condition II.G.  It does say that EPA can select a remedy “[b]ased on 

the information that [GE] submits pursuant to this Permit and any other relevant information in 

the Administrative Record.” CD-Permit Condition II.J. However, that condition describes the 

sources – not the substance – of the information that EPA may consult when selecting a remedy. 

If it loosened the restraints on EPA, it did so only insofar as it allowed the Agency to consider 

relevant information submitted by parties other than GE, but subject to the substantive 

constraints in the earlier Condition. 

 Second, even if the “other relevant information” clause could be construed to authorize 

EPA to consider some information apart from the nine enumerated criteria, it cannot be stretched 

to authorize consideration of factors (“state acceptance” and “community acceptance”) that the 
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parties deliberately excluded from the contractual equation. As GE has already set forth, an 

unstated term can be read into a contract only when “it is absolutely necessary to introduce the 

term to effectuate the intentions of the parties.” 23 Williston on Contracts §63:21 (4th ed. May 

2016 Update). That is not the case here. To the contrary, reading “state and community 

acceptance” into the CD-Permit would defeat the intention of the parties by giving the 

Commonwealth veto power over an equally effective, and far more cost-effective, remedial 

option. 

 Relevant guidance and regulations. The same defect mars EPA’s argument that, even 

though “the CD-Permit does not explicitly list community and state acceptance as stand-alone 

remedy-selection criteria,” RCRA and CERCLA “guidance and regulations call for EPA to 

consider the public’s views as part of its remedy selection and permit decisions.” EPA.Resp. at 

24. EPA does not mention, much less account for the implications of, the CERCLA regulations 

incorporated in the NCP. Like the CD-Permit, which specifies the criteria for selecting the Rest-

of-River remedy, the NCP enumerates the criteria on which EPA can and must base a remedy-

selection decision under CERCLA. Cf. CD-Permit Condition II.G and 40 C.F.R. §300.430(f)(i). 

Unlike the CD-Permit, however, the NCP explicitly lists community and state acceptance as 

stand-alone remedy-selection criteria. Id. at §300.430(f)(i)(C).  

 EPA’s argument here, then, does nothing to fill the gap in its position. When they agreed 

to the terms of the CD, the parties negotiated the conditions for a remedy that was to be 

performed under CERCLA, CD ¶22.w, but selected according to the criteria enumerated in 

Condition II.G of the CD-Permit. Knowing that the NCP explicitly authorized consideration of 

both state and community acceptance for remedies selected under CERCLA, the parties omitted 

those elements from the parallel, but distinct, contractual enumeration of criteria for selecting a 
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remedy under the CD. According to settled rules of interpretation, on which EPA’s position 

deserves no deference, only one inference is possible: When the parties excluded “state and 

community acceptance” from the CD-Permit’s list of criteria, they excluded public opinion from 

EPA’s selection of the Rest-of-River remedy. See Smart v. Gillette Co. Long-Term Disability 

Plan, 70 F.3d 173, 179 (1st Cir. 1995) (“when the parties list specific items in a document, any 

item not so listed is typically thought to be excluded”). 

2. EPA’s reliance on control of sources of releases, protectiveness, and compliance 
with ARARs is misplaced. 

 

Finally, EPA cannot justify its decision on the basis of the enumerated CD-Permit criteria 

under the circumstances here. The CD-Permit lists eight criteria in addition to cost. Condition 

II.G. EPA cites only three of the eight criteria to support its choice of out-of-state disposal: 

Control of Sources of Releases, Overall Protection of Human Health and the Environment, and 

Compliance with ARARs. Its attempt to justify out-of-state disposal on the basis of these three 

criteria, however, does not stand on its own merits and cannot overcome the massive cost 

disparity between on-site and out-of-state disposal. 

Control of sources of releases. EPA contends (albeit in a single paragraph) that out-of-

state disposal will better meet the criterion of Control of Sources of Releases. EPA.Resp. at 20-

21. But EPA does not explain how disposal in an out-of-state facility will provide any better 

control over future releases than disposal in an on-site facility. Indeed, in its Statement of Basis, 

EPA admitted that “[a]ll the alternatives would control … sources of releases….” Stmt/Basis at 

35 (in Att. 5 to GE.Pet.). 

EPA suggests in a footnote that its reliance on this criterion is based more on local 

concerns than on efficacy: “if such a release occurs along the Housatonic,” it says, “the risks to 
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the Rest of River are greater than if it occurred at a licensed off-site facility….” EPA.Resp. at 21 

n.17 (emphases added). This is consistent with Massachusetts’ Response, which argues candidly 

that, “[a]fter all, if issues arise with off-site disposal, the Housatonic River watershed is 

unaffected, whereas the Housatonic River watershed will bear the negative impacts if issues arise 

with on-site disposal.” Massachusetts Response (“MA.Resp.”) at 23. This is not, however, 

consistent with the CD-Permit, which specifies “control of sources of releases,” not control of 

sources of releases to a particular location. And as GE has already demonstrated, state and local 

concerns are not valid remedy-selection criteria. 

 Overall protection of human health and the environment. Any argument that EPA 

makes about this criterion has to overcome a formidable obstacle of the Agency’s own making. 

As noted, EPA has repeatedly admitted during the remedy-selection process that both on-site and 

out-of-state disposal “would provide high levels of protection to human health and the 

environment,” Stmt/Basis at 35, would “provide protection of human health and the 

environment,” Comp/Analysis at 60, 61 (in Att. 10 to EPA.Resp.), and would be effective by 

“permanently isolat[ing] [the PCB-containing sediment/soil] from direct contact with human and 

ecological receptors.” Id. at 63.   

Nothing EPA says here can explain or justify its pivot to the contradictory position that 

“off-site disposal is more protective of human health and the environment than on-site disposal.” 

EPA.Resp. at 16. For one thing, its arguments here, as elsewhere, continue to be tainted by the 

notion that a remedy is superior if it preferentially protects the Rest of River, even if it exposes 

people and nature to equal or greater impacts elsewhere. Thus, for example, even as it concedes 

that out-of-state disposal would have greater short-term impacts, EPA.Resp. at 15, EPA fails 

mention or account for the increased risks that would result – e.g., the risk of releases during 
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long-range transport of over a million cubic yards of contaminated sediment/soil to an out-of-

state facility, and the substantially greater greenhouse gas (“GHG”) emissions that would result 

from out-of-state rail transport.  See GE Comments (in Att. 7 to GE.Pet.) at 21. 

Likewise, with respect to its assertion that the on-site disposal locations identified by GE 

would not meet certain default siting criteria in EPA’s Toxic Substances Control Act (“TSCA”) 

regulations, 40 C.F.R. §761.75(b), EPA.Resp. at 16, EPA admits that the potential for future 

noncompliance with applicable requirements is “equally possible” for out-of-state and on-site 

facilities. EPA.Resp. at 19 n.16. EPA also has not refuted GE’s showing that, at a minimum of 

three potential out-of-state disposal facilities, EPA has waived at least one of the TSCA siting 

criteria – namely, the specification that the bottom of the landfill liner system be at least 50 feet 

above the historical high groundwater table. See Att. 13 to GE.Pet.  

If TSCA waivers are appropriate for out-of-state disposal facilities, then refusing to 

waive the same or similar requirements for an on-site facility is arbitrary and capricious unless 

the on-site and out-of-state facilities are so different (in relevant respects) that the Agency is not 

making a “patently inconsistent application[] of agency standards” by treating them differently. 

South Shore Hospital, Inc. v. Thompson, 308 F.3d 91, 103 (1st Cir. 2002). EPA has not even 

made the comparison needed to justify differential treatment. As to the proposed on-site facility, 

it has not responded to GE’s demonstration that: (i) even if it is not located in “thick, relatively 

impermeable formations,” an on-site disposal facility could meet the TSCA requirements for soil 

characteristics by using either soil with a high clay content in a “compacted soil liner” or a 

synthetic membrane liner (40 C.F.R. §761.75(b)(1)&(2)); and (ii) the few hydrogeological 

criteria that would not be met – that the bottom liner be at least 50 feet above the historical high 

water table and that the site avoid groundwater recharge areas and hydraulic connections to a 
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surface water body – have been waived or avoided through risk-based approvals at numerous 

sites when equivalent protections are provided.  GE.Pet. at 15-16. 

On the out-of-state side of the equation, the record is devoid of any support for EPA’s 

claims; indeed, as far as the record shows, EPA has not evaluated any out-of-state facilities 

against the TSCA default criteria that it says an on-site facility wouldn’t meet. EPA asserts only 

that “it is more reasonable to favor an off-site disposal alternative that has been sited based on its 

suitability to accept PCB wastes,” and that the out-of-state disposal facilities will be “fully 

licensed and regulated under federal law, and are generally constructed in areas best suited for 

that use considering soil and hydrology.” EPA.Resp. at 16. Of course, the on-site facility would 

also be fully regulated by EPA and compliant with applicable federal and state law. While it 

would not need a license due to the on-site permit exception in CD ¶9.a and CERCLA 

§121(e)(1), EPA can’t be suggesting it would allow such a facility to be less protective.   

Finally, EPA does not refute GE’s showing that EPA has previously recognized the 

protectiveness of on-site disposal by approving on-site disposal facilities at this and other sites.  

For example, EPA asserts that the on-site disposal facilities approved in the CD for this Site 

consisted of either an existing landfill (the Hill 78 On-Plant Consolidation Area [OPCA]) or a 

new landfill in an adjacent area (the Building 71 OPCA), whereas the disposal facility locations 

identified by GE for the Rest of River would be located in areas with “no known contamination.”  

EPA.Resp. at 17. However, EPA does not explain how the presence or absence of “known 

contamination” in a particular place affects the protectiveness of a disposal facility located there. 

Compliance with ARARs. EPA contends that out-of-state disposal would better comply 

with ARARs, asserting that “[t]here is no disagreement that the on-site disposal locations that 

GE proposes would not meet the requirements of ARARs, absent waivers.”  EPA.Resp. at 18. In 
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fact, GE has disputed and disagrees with EPA’s statement.  To be clear, at least two of three 

identified on-site disposal locations would meet ARARs without waivers. The Rising Pond and 

Forest Street Sites are not located in the Upper Housatonic Area of Critical Environmental 

Concern (“ACEC”), so the State’s prohibition on disposal sites within an ACEC would not 

apply. EPA says that the Rising Pond Site directly abuts priority habitat for the state-listed wood 

turtle, “potentially implicating” the Massachusetts Endangered Species Act, id. at 20; but this is a 

speculative concern made negligible by the fact that the boundaries of the Rising Pond Site were 

drawn to avoid any impacts to the priority habitat of the wood turtle. See GE.Pet. at 19-20. EPA 

also claims that the Forest Street Site “is within a regulated wetland area,” EPA.Resp. at 19; but 

GE has shown that a disposal facility located at Forest Street would have minimal impacts on 

regulated wetland areas, and that the work could be conducted in accordance with the substantive 

requirements of the Massachusetts Wetlands Protection Act, avoiding the need for a waiver. GE 

Pet. at 19. 

The Woods Pond Site is located within the boundaries of the ACEC, but the ACEC 

designation presents no legitimate impediment to the implementation of an on-site disposal 

remedy at that site. When it designated the ACEC in 2009 – almost a decade after the CD was 

executed, and after GE had already submitted its original CMS Report – Massachusetts gave 

specific assurances (i) to EPA and Connecticut, that “the ACEC designation should not be used 

to delay or preclude remediation, habitat protection, or restoration activities along the Rest of 

River,” and (ii) to existing industrial business interests in the ACEC, that the designation “is not 

intended to impede development or redevelopment,” and that the Commonwealth’s decision to 

give the ACEC wide boundaries should not be construed as a determination that a particular 

parcel of land within those boundaries “has unique environmental resources,” or that industrial 
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development or redevelopment on any particular parcel “is in any way incompatible with the 

protection of the natural environment.” Attachment 1 to this Reply at 17-18. 

The Commonwealth’s statements in 2009 belie its contention in 2017 that “prior or 

current property use is simply irrelevant to the applicability of MassDEP’s regulations 

prohibiting a solid or hazardous waste disposal facility within an ACEC.” MA.Resp. at 20. The 

same statements also refute EPA’s current position because they show that: (i) the state 

regulatory prohibition on siting a disposal facility in an ACEC should not affect remediation 

along the Rest of River; (ii) the designation of this particular ACEC was not intended to impede 

appropriate industrial redevelopment within its boundaries; and (iii) the regulations at issue 

should not be applied to (or should be waived for) the proposed use of the Woods Pond Site 

because a disposal facility there would occupy an industrial area used as a sand and gravel quarry 

(i.e., not an area with “unique environmental resources”), and because on-site disposal would not 

affect any of the resources of the ACEC and thus would not be “incompatible with the protection 

of the natural environment.”3 

C. EPA’s Retention of Indefinite Authority to Order Additional Response Actions 
Because a Numerical Performance Standard Has Been Exceeded or a Third 
Party Has Decided to Do “Future Work” Along the River Conflicts with the CD. 

 
 In its Petition, GE also argued on contractual grounds for the exclusion of two groups of 

Modified Permit conditions – the Downstream Transport and Biota Performance Standards, and 

                                                 
3  EPA also contends that construction of a facility at the Woods Pond Site would violate certain 
requirements of the Massachusetts hazardous waste regulations – e.g., the requirement that a 
landfill not be located within 1000 feet of a private drinking water well – and may not meet other 
locational requirements of those regulations. EPA.Resp. at 20. However, apart from the ACEC 
prohibition, the state hazardous waste regulations exempt facilities that manage PCB waste in 
compliance with EPA’s TSCA regulations, as the on-site facility here could do, as discussed 
above. 310 CMR 30.501(3)(a). Thus, the locational criteria of those regulations would not apply. 
See GE.Pet. at 18 n.12. 
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the “Future Work” provisions. See GE.Pet. at 43-47, 48-51. These conditions address different 

subjects but share a common flaw: They all violate the CD by allowing EPA to order GE to 

perform additional remedial actions far into the future (and long after the completion of the 

remedies selected in the Modified Permit and reviewed by this Board and the First Circuit). 

1. GE’s arguments are ripe for review. 

EPA contends that GE’s arguments on these conditions are not ripe for review. 

EPA.Resp. at 45, 52. Since “no Future Work responsibilities have to date been placed on GE,” 

EPA says, “a conflict has not presently occurred, and may not occur at all, so it is not presently 

ripe for adjudication.” Id. at 52. See also id. at 45 (arguing that GE’s objections to Downstream 

Transport and Biota Performance Standards “are based upon speculative concerns that may never 

arise”). 

EPA’s ripeness argument fails because GE’s only opportunity to challenge these 

provisions of the Modified Permit is through this proceeding (and any subsequent appeal to the 

First Circuit). The issue of ripeness turns on the “fitness of the issues for judicial decision and the 

hardship to the parties of withholding court consideration." Pacific Gas & Electric Co. v. State 

Energy Resources Conserv. and Dev. Comm'n, 461 U.S. 190, 201 (1983). Here, the issue of the 

correct interpretation of the CD is undeniably fit for review, and GE could suffer hardship if the 

issue is not resolved now. If GE waited to challenge these requirements until EPA implemented 

them, EPA would certainly argue that it would be too late to challenge those requirements 

themselves since the requirements would already be included in the Modified Permit. While EPA 

notes that the CD provides for administrative and judicial dispute resolution of disputes during 

remedy implementation, EPA.Resp. at 52 n.28, those provisions do not apply to “the 

modification of the Reissued RCRA Permit to select the Rest of the River Remedial Action in 
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accordance with Paragraph 22….” CD ¶138.c. The Board should not heed EPA’s request to 

effectively deny review of these conditions.  

2. The Downstream Transport and Biota Performance Standards violate the 
Consent Decree and exceed EPA’s authority. 

 
 EPA concedes that these Performance Standards will enable it to select and order the 

performance of additional corrective actions whenever the numerical benchmarks are exceeded 

for the specified duration. As GE anticipated in its Petition, EPA claims this open-ended 

authority by reference to several provisions in the CD, but it says nothing new about them, and 

nothing of substance that GE has not already refuted.  

 For example, although EPA repeatedly acknowledges that its ability to order additional 

remedial actions is limited by the CD, EPA.Resp. at 46 (conceding that EPA can order additional 

actions only “in accordance with the Decree”) (emphasis in original), and that this power is 

contractually limited to “specific circumstances,” id., it continues to turn a blind eye to the text 

of the CD and the specific circumstances under which (and specific processes by which) EPA 

can ask for additional remedial work.  

 The CD could not be clearer. It draws a bright line between two kinds of Agency 

authority: (i) EPA’s ability to modify the remedial actions specified in the Modified Permit, and 

(ii) the Agency’s ability to seek GE’s performance of additional remedial actions. EPA can 

require modifications of already-specified (and already-reviewed) remedial actions under 

Paragraph 39.a of the CD, on which EPA principally – but mistakenly – relies. EPA.Resp. at 47-

48. Paragraph 39.a does not apply here, however, because it expressly limits modifications to 

those that are “consistent with the scope of the [originally selected] response action.” By 

contrast, the Performance Standards at issue purport to give EPA the power to demand 
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“additional actions,” Modified Permit Sections II.B.1.a(2) and II.B.1.b(2), not just to modify the 

remedial actions specified in the Modified Permit.4 Under the CD, EPA can “seek[] to compel” 

GE to “perform further response actions relating to the Site” only under the covenant 

“reopeners” in Paragraphs 162 and 163. These provisions allow EPA to act only in tightly-

limited circumstances and only by instituting new proceedings or issuing a new administrative 

order. The Performance Standards at issue go far beyond that limited authority. GE has already 

explained why, GE.Pet. at 43-47, and nothing that EPA says here requires an additional reply.  

Likewise, EPA continues to insist that GE’s obligation to perform long-term Operation 

and Maintenance (“O&M”) exposes it indefinitely to the kind of “additional work” requirements 

contemplated by the Performance Standards at issue. EPA.Resp. at 46. It is true that the CD 

requires GE to perform O&M, and that the Modified Permit requires O&M, too. GE has not 

objected to this requirement and stands ready to meet its legitimate O&M obligations. 

The flaw in EPA’s position, however, is that GE’s O&M obligations are not stated in the 

Downstream Transport or Biota Performance Standards. The Modified Permit contains a 

separate condition devoted specifically to the subject of O&M. Modified Permit Section II.C. If 

the Performance Standards at issue had merely cross-referenced Section II.C – i.e., if they had 

merely reiterated that GE must conduct O&M on the remedial measures it performed to achieve 

the Downstream Transport and Biota Performance Standards – then GE would not object. But 

the Performance Standards at issue go well beyond what Section II.C authorizes. They purport to 

                                                 
4  EPA asserts that the additional work would be consistent with the scope of the Remedial 
Action because the Modified Permit gives EPA the authority to require such work. EPA.Resp. at 
47 n.26. If that were correct, then EPA could include a provision in the Modified Permit that 
simply said, “GE shall undertake any future response actions that EPA deems protective of 
human health and the environment,” and any such response action would be deemed consistent 
with the scope of the initial Remedial Action.  That would render meaningless the “consistent” 
language in Paragraph 39.a. 
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authorize EPA to require “any additional actions” that the Agency deems necessary to achieve 

and maintain the Performance Standards. Modified Permit Sections II.B.1.a(2) and II.B.1.b(2). 

“Any additional actions” is on its face a broader category than “Operation and Maintenance,” 

since the purpose of O&M is to maintain the effectiveness of response actions that have already 

been selected and implemented, not to serve as a vehicle for requiring new response actions.5 

Indeed, the only reason to include distinct “additional action” requirements in the Performance 

Standards would be to give EPA an authority it does not already have under Section II.C. The 

existence of GE’s O&M obligation, therefore, is irrelevant to the present issue. 

It is not true, then, that the Downstream Transport and Biota Performance Standards are 

“no different than any of the other Performance Standards included in the Decree and the 

Permit,” and that in challenging them, GE is unfairly arguing that “virtually all future actions to 

be required of GE must … be included in the Permit.” EPA.Resp. at 45. These Performance 

Standards are very different from the others, whose achievement is ascertainable by doing 

specified work (e.g., actions to remove and cap sediments to achieve an average PCB 

concentration of 1 mg/kg). The Downstream Transport and Biota Performance Standards, in 

contrast, are numerical standards that could require significant additional, unspecified response 

actions to achieve far into the future. GE’s position in challenging them is not that EPA must 

necessarily specify all future response actions now. Instead, EPA must comply with the CD, 

which provides two avenues for requiring response actions by GE: (i) EPA can specify them 

now, as provided in CD ¶22.n and CD-Permit Condition II.J and subject to EPA’s modification 

rights in CD ¶39.a; or (ii) if EPA believes that additional response actions are required later, it 

                                                 
5  The reference in Section II.C to “other response actions,” relied on by EPA (EPA.Resp. at 46), 
must therefore be read as referring to response actions that are necessary to maintain the 
implemented remedy, not brand-new ones. 
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can follow the reopener process specified in CD ¶¶162 and 163. Any other later requirements are 

barred by the covenants in ¶161 themselves.  

3. The “Future Work” requirements violate the Consent Decree and exceed 
EPA’s authority thereunder. 

 GE made a similar argument in its challenge to the “Future Work” requirements in the 

Modified Permit, under which GE would have to conduct “response actions to be protective” of 

any future project or work in the river or floodplain implemented by a third party in 

Massachusetts, and certain such projects or work in Connecticut. As with the Downstream 

Transport and Biota Performance Standards, EPA exceeded its authority under the CD when it 

imposed permit conditions that empower EPA to require GE to perform additional response 

actions years into the future.  EPA contends that this power exists without having to invoke the 

reopeners, without evaluating its selection under the CD-Permit criteria, and without giving this 

Board or the First Circuit any present basis on which to review the Agency’s decision. GE.Pet. at 

48-51. 

 This issue, then, also turns on an interpretation of the CD. See EPA.Resp. at 52-53 

(arguing that CD authorizes these “potential actions”). It is not a technical issue, as EPA 

alternatively, but wrongly, maintains. EPA.Resp. at 50, 53-54. Again, moreover, GE is not 

demanding absolute certainty or seeking a “free pass on its responsibility” for addressing PCBs 

in the Rest of River, EPA.Resp. at 51, but simply insisting on its contractual due – i.e., the CD 

requirement that EPA either specify the response actions now or, if it cannot and believes that 

additional response actions are required later, follow the covenant reopener process specified in 

Paragraphs 162 and 163. Invalidating the Future Work requirements would not necessarily 

insulate GE from future liability to third parties who might undertake such work. If they have 
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claims against GE, they would assert and – if necessary – litigate them in the context of the 

specific facts. The Future Work requirements, on the other hand, prejudge and adjudicate GE’s 

liability to such hypothetical future plaintiffs before their claims gestate, effectively declaring 

now-for-then that GE is 100% responsible, regardless of the circumstances.  

 Finally, EPA argues that these Future Work provisions essentially constitute Conditional 

Solution requirements, which GE agreed to in the CD, even for the Rest of River. EPA.Resp. at 

52-53. However, as GE has shown, it did not agree to conduct unspecified response actions 

anywhere in the Rest of River; indeed, the CD’s Conditional Solution requirements do not apply 

to river projects at all. GE.Pet. at 49-50.6 All of EPA’s arguments ignore the language of the CD 

to gut its purpose. 

III. The Other Challenged Elements of the Modified Permit Are Clearly Erroneous. 

 The remaining issues raised by GE’s Petition may not turn directly on the interpretation 

of the CD, but EPA cannot rescue the other challenged aspects of the Modified Permit through a 

blanket appeal to “deference.” Under the CD, this Board’s review is one step in a process that 

may lead to review by the First Circuit under Section 7006(b) of RCRA. CD ¶22.q. Under 

established law, EPA’s action will be deemed arbitrary and capricious if it relied on improper 

factors, failed to consider an important aspect of the problem, or offered a rationale contradicting 

the evidence before it. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

                                                 
6  EPA points to a clause in the introduction to CD ¶34 stating that the Performance Standards 
for Conditional Solutions shall include requirements “that may be identified as Performance 
Standards for a Conditional Solution in the Rest of River SOW….” That reference, however, 
does not reflect an agreement by GE to implement Conditional Solutions in the Rest of River. 
The CD provisions that actually require GE to implement Conditional Solutions apply only to 
defined areas upstream of the Rest of River. CD ¶¶25.d(vi)&(vii), 26.h. 29.b, and 30.a(ii). 
Further, all of the substantive requirements of Paragraph 34 pertain to the implementation of 
Conditional Solutions at those areas and refer to the Performance Standards established for those 
areas. CD ¶34.b,c,d. Besides, Conditional Solutions apply only to upland areas, not the River.  
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43 (1983). See also Michigan v. Environmental Protection Agency, 135 S.Ct. 2699, 2707 (2015).  

Each of the following elements of the Modified Permit is arbitrary and capricious and thus 

clearly erroneous for one or more of those reasons.7 

A. The Remedy Selected for Woods Pond Conflicts with the CD and Is Clearly 
Erroneous. 

 
GE argued in its Petition that EPA’s deep-dredging remedy for Woods Pond is arbitrary 

and capricious because it is disproportionately costly and disruptive compared to a remedy that 

would involve much less removal yet be equally effective. Aside from its claim that the issue is 

moot because GE raised it in its Comments and EPA addressed it in its RTC, see Section I 

above, EPA’s primary contention is that it weighed all of the relevant remedy-selection criteria 

and determined that its selected approach was best. By responding at this level of generality, 

EPA has evaded GE’s specific argument – that EPA’s selection of the deep-dredging remedy 

was arbitrary, clearly erroneous, and contrary to the remedy-selection criteria because it required 

vastly more sediment removal from Woods Pond, at greater cost and with more short-term 

adverse effects, than is needed to achieve protectiveness.   

Thus, EPA does not (and cannot) dispute that, according to its own model, its deep-

dredging remedy will achieve no greater reduction in PCB concentrations in fish or in direct 

contact or ecological risks than a remedy that requires GE to cap the Pond after conducting much 

less removal. EPA.Resp. at 27. EPA instead attempts to justify its remedy on the ground that it is 

“precautionary,” i.e., that a cap might one day be compromised by a flood, a dam breach or 

failure, or a cap breach. Id. at 27-28.    

                                                 
7  GE discusses three of these other challenged elements in this Reply. For the remaining 
provisions it contests, GE relies on its Petition. 
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Speculative benefits cannot support an undeniably more costly and intrusive remedy, 

especially where, as here, EPA resorts to guesswork about the potential benefits of its preferred 

remedy. During the long period of model development and application, if EPA believed that a 

breach or failure was a real risk at Woods Pond, it should have required GE to model that 

scenario, so that the impacts could be scientifically evaluated, rather than relying on an 

unsubstantiated supposition to justify what therefore amounts to an arbitrary decision. In fact, 

EPA has no concrete reason to be concerned about an engineered cap in Woods Pond. Under 

EPA’s stringent cap design standards, the cap at Woods Pond would be designed to withstand 

large flood events (e.g., 100-year or 500-year flow events, Modified Permit at 34), and the risk of 

a breach will be negated by GE’s ownership of the Woods Pond Dam, which means that GE 

itself will conduct the monitoring, maintenance, and repairs needed to prevent a dam failure. See 

GE.Pet. at 29.    

EPA also postulates that, even if the PCB trapping efficiency of a deeper Pond (reducing 

downstream PCB transport) would be only marginally greater than that of a less extensive 

remedy, it could consider that marginal benefit to justify its remedy. EPA.Resp. at 29. But the 

potential benefit isn’t just marginal here, it is negligible: According to model projections, the 

minor differences in trapping efficiency would make no difference in whether the Downstream 

Transport Performance Standard is attained, and would not translate to any reduction in risks due 

to fish consumption, direct contact, or ecological impacts.   

B. The Remedy Selected for Rising Pond Conflicts with the CD and Is Clearly 
Erroneous.  

 
GE’s challenge to EPA’s remedy for Rising Pond pointed out that there, too, the selected 

remedy would have no greater risk-based benefits than a less extensive, less costly removal-and-
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capping remedy. EPA cannot refute this; it has already admitted that such a remedy would 

achieve similar reductions in fish PCB concentrations, ecological exposures, and downstream 

PCB transport.  RTC at 185. Its response focuses instead on the fact that the thickness of the cap 

is not currently known and will depend on the design. EPA.Resp. at 30-31. That is beside the 

point. GE’s example of a less extensive remedy may have assumed a six-inch cap, but its 

argument was broader. Even with a somewhat thicker cap, a remedy that involves less removal, 

followed by capping of the entire Pond, would still (i) be less expensive and disruptive than 

EPA’s remedy, (ii) be comparably protective, and (iii) not impact flood storage capacity or cause 

an increase in flood stage on the River because the backwater effects in Rising Pond are 

controlled by the dam, and the extra caps would be placed only in areas that are already over 

three feet deep. GE.Pet. at 31. 

EPA also asserts that a breach of the dam has already occurred once (in 1992) and could 

occur again. EPA.Resp. at 31. As GE has shown, GE.Pet. at 29 n.19, the previous event was not 

a breach of the dam, but rather a release of PCBs that occurred when the then-owner drew down 

water in the Pond to repair the dam without taking steps to contain the PCB-containing 

sediments. Such a mistake will not recur now that GE owns the dam, and would not be 

consequential even if it did happen once a cap has been placed over the entire Pond. 

C.  EPA Improperly Relied on Unsubstantiated Assumptions that Unspecified 
“Restoration” Measures Will Mitigate the Remedy’s Adverse Impacts on the 
Rest-of-River Ecosystem.   

    
In its Petition, GE argued that EPA improperly discounted the adverse impacts of the 

selected remedy as short-term issues that will be mitigated by “restoration.” GE.Pet. at 34. There 

is no foundation for this rosy assurance: EPA has not identified measures that would achieve the 

promised restoration, or even assessed the possibility that restoration could succeed in the Rest-
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of-River area; it has simply assumed that some kind of “restoration” would return that ecosystem 

to its pre-remediation condition.8  

EPA responds that the record contains “many studies” by GE or EPA regarding 

restoration measures and their likelihood of success, and that restoration at other riverine sites 

has been successful. EPA.Resp. at 32-33. But those “many studies” boil down to: (i) GE’s 

Revised Corrective Measures Study (“RCMS”), which concluded that, for many affected 

habitats, restoration is unlikely to re-establish existing conditions and functions for many 

decades, if at all;9 and (ii) the information presented in EPA’s 2011 workshops and contained in 

its Comparative Analysis, which does not demonstrate the likely success of site-specific 

restoration measures in the Rest of River. See GE Comments at 34-36 and Att. D (in Att. 7 to 

GE.Pet.). The other sites listed by EPA consist of sites in Maine and Montana, as well as the 

Upper ½ Mile and 1½ Miles of the Housatonic. EPA.Resp. at 33-37. GE has already shown that 

the upper two miles of the Housatonic are very different from the Rest of River, where the 

challenges to successful restoration are far more extreme, GE.Pet. at 38-39; and the Maine and 

Montana sites are likewise so different from the Rest-of-River ecosystem that their experiences 

with restoration provide no support for an assumption that restoration is likely to succeed here. 

See Att. D to GE Comments at 19-20. 

EPA also claims that the selection of the actual restoration measures to be implemented 

should be left to design. EPA.Resp. at 39-40. But GE is not suggesting that EPA should have 

prescribed the actual restoration methods that GE must use. While that step can be taken in 

                                                 
8  Indeed, EPA now concedes, contrary to past assertions (Comp/Analysis at 29; in Att. 10 to 
EPA.Resp.), that restoration will not return the ecosystem to its pre-remediation condition, but 
will create a “novel ecosystem.” EPA.Resp. at 38. 
9  E.g., RCMS at 5-27 – 5-28, 5-37, 5-61, 5-89 (included in Attachment 2 to this Reply). 
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design, EPA cannot postpone its obligation to assess the selected remedy under the enumerated 

criteria, i.e., to identify potential restoration measures and to assess their site-specific likelihood 

of success in the Rest-of-River habitats where they would apply. The Agency cannot simply rely 

(as it does here) on GE’s RCMS or its Evaluation of Example Areas (id.), because, as noted, GE 

concluded that, in many habitats, the restoration techniques it assessed were unlikely to 

successfully mitigate long-term impacts.10 

CONCLUSION 

For the foregoing reasons and those set forth in GE’s Petition, GE reiterates its request 

for the relief requested in its Petition. 

STATEMENT OF COMPLIANCE WITH WORD LIMITATION 

In accordance with 40 C.F.R § 124.19(d)(1)(iv), undersigned counsel certifies that the 

foregoing Reply to EPA Region 1’s Response to GE’s Petition contains 8,494 words, as counted 

by a word processing system, including headings, footnotes, quotations, and citations in the 

count, but not including the cover, Table of Contents, Table of Authorities, Table of 

Attachments, Glossary of Terms, Statement of Compliance with Word Limitation, signatories, or 

Attachments; and thus this Reply meets the 8,500-word limitation approved by this Board’s 

order dated November 8, 2016.  

                                                 
10  EPA also cites two attachments to its Comparative Analysis as identifying methods for 
riverbank and stream restoration. EPA.Resp. at 39. But those attachments discuss the techniques 
in general, not as applied to Rest-of-River habitats, and do not assess their likelihood of success 
as applied to specific portions of the Rest of River.    
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 Respectfully submitted, 

Attorneys for Petitioner General Electric Company 
  

Dated:  March 24, 2017

 

 

 

Of Counsel: 
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Executive Counsel – Environmental 

Remediation 
GENERAL ELECTRIC COMPANY 
159 Plastics Avenue 
Pittsfield, MA 01201 
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Jeffrey R. Porter 
Andrew Nathanson 
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY & 

POPEO, P.C. 
One Financial Center 
Boston, MA 02111 
(617) 542-6000 
JRPorter@mintz.com 
 

/s/ James R. Bieke                      
James R. Bieke 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
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